WHAT ABOUT COPYRIGHT ?        by Gage Evans

If it seems like a discussion of copyright comes up again and again, and the issues still seem to be lacking in clear borders and definitions, don't worry! It's not you; it's the law! There are so many definitions and interpretations, how can we tell what, in fact, constitutes an “original” work, a “derivative” work, “creativity”, and the like? Add to these, definitions of “fair use” and “public domain,” and laws that change or adjust as new and different media becomes available – and the waters get really murky.

 Let's start with what you cannot use: copyrighted material. “Well, duh,” you say, “We KNOW that if it says it is copyrighted and has a © symbol, it is protected.” But did you know that a work needs NOT include either the words copyrighted or the © symbol to be protected? There are a multitude of laws covering items in the public domain (I'll get to some of them later), but for most of our purposes, we are looking at modern works, usually where the author or artist is still living. In his on line article, “10 Big Myths about Copyright Explained”, Brad Templeton says, “almost everything created privately and originally after April 1, 1989 is copyrighted and protected whether it has a notice or not.” In other words, start by ASSUMING that any original design or draft that you may consider using, is protected by default copyright.

 So, what CAN you use? There are several categories of things that are NOT copyright protected.  “Standard ornamentation, such as chevron stripes, ...a plain, ordinary cross,”  “geometric figures or shapes,”  and designs found in nature (i.e., “lacking human authorship) are examples of things that fall outside of copyright protection. Also, ideas cannot be copyrighted: a sunset, a bowl of fruit, emotional or mental states are examples of ideas that may inspire artworks. Neither can utilitarian items be copyrighted. Means of transport, appliances, tools, clothing, etc. fall into this category. However, if there is artwork on the utilitarian piece, it may be copyrighted, if it is original and it has intrinsic worth on its own, apart from the object. A caveat, though: while the object is not copyrighted, it may be protected by a trademark or a patent.

You may be wondering what is available to you  through the public domain. Public domain is more complex than you may have thought. Here is a table to set out the basics of what elements define public domain:

	Publication Date
	Time lag before item goes into Public Domain

	December 31, 1922 or before
	None: almost anything in this category is free to the public. Exceptions include cases where families or estate executors hold  ownership rights.

	January 1, 1923-December 31, 1978
	95 years after publication

	After 1978
	70 years after death of author 


 I want to make this fairly clear because there are a wide variety of weaving drafts out there for us to choose from, everything from “traditional” patterns from the 18th and 19th centuries to contemporary designs from last month's magazine. The artist should pay attention to publication specifics of those sources and decide how to approach the design.

 Even more complex (sorry!) is the question of  “fair use” of copyrighted material. One source describes the fair use test as “not so much difficult as it is uncertain – susceptible to multiple interpretations.” Factors that may help you make a fair use judgment can be summarized by four categories. These are NOT definitive laws, but merely guidelines. First, what will the copyrighted material be used for? Will it be educational use, or commercial use? For instance, we may be able to reproduce pages from a book about spinning or weaving to pass out at demonstrations, but we definitely would not want to charge for the text or package it to sell at the Guild sale. Next, considering the nature of work being copied, is it facts and figures (e.g., a census report), or is it a creative work, like a story. This is basically a no-brainer, but a survey may represent a gray area – raw data that has been compiled in (sometimes) an imaginative way. Here is where the judgment call lies. Next, how much of the source work will you use? Best to lean toward less rather than more. Finally, and I think most important in the scope of this article, “what effect would [widespread distribution] have on the market for the original [piece]?” That is, to what extent would your use of a purse design, a weaving draft, or a knitting pattern “take sales away” from the source object or material? Would the copyright owner lose money if your version were widely distributed? As was mentioned above regarding copyright notice, it is best to begin with an assumption that your plan does NOT constitute fair use, then move through the considerations above to see if they change that assumption.

 One MORE variable goes into the fair use/public domain discussion: you will find source works which the creator or author has explicitly put into the public domain. This permission must be explicit; i.e., it must contain a clear statement of permission, such as, “I grant this to the public domain” or “This pattern may be copied.” 

Finally, a word should be said about DERIVATIVE works. You may have heard people say that if you change “x” amount of a pattern or design, that is enough to qualify your piece as a “new” or “original” work. Unfortunately (or fortunately), there is no “percent rule” (i.e., 20% or 50% different) for originality. As with fair use, judgments must be made, taking into consideration creativity of the original work, commercial value of the original work, market impact of both the original and derivative works, and potential for harm to the earning power and reputation of owner/creator of the original.

This article has only been able to scratch the surface of the issues encountered in the copyright debate. My best advice is to apply the [Artist's?] Golden Rule: Don't copy  from others what you would not want copied from you.
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